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Massachusetts Correctional Legal Services (MCLS) welcomes the opportunity to comment upon the proposed changes to 103 CMR 420 concerning the classification of prisoners in the Department of Correction (DOC). MCLS will also comment on the new classification instruments which, as defined by G.L.c. 30A Sec. 1(5), are regulations as well.     

The revamping of the classification process has been long awaited. In 2003, then Secretary of Public Safety Edward Flynn testified before the Joint Legislative Committee on Public Safety and stated that the DOC was overclassified. He was correct. In 2004, the national average for the distribution of prisoners was 8% of prisoners in maximum security, 21% in minimum security and the remainder in medium of other multi-level prisons. The Massachusetts distribution in 2004, however, had 19% of prisoners in maximum security, 11% in minimum security and the remainder in prison in between. 

While the current regulations are problematic and the current classification instruments needed significant updating and modernization, on balance the majority of the proposed changes are very troubling. For example, in contravention of national best practices, both prisoners and the DOC lose the benefit of central oversight of the vast majority of annual reclassification determinations. Additionally, prisoners lose key  procedural rights.

It is the actual classification instruments, however, that cause the greatest concern for prisoners, public safety and the Massachusetts economy. These concerns are detailed below. The Department’s 2004 Strategic Planning Guide acknowledges that current classification hearings “are rushed, inmate participation in the process is minimal, review of recommendations are delegated to the lowest possible level, and the appeals process is muddled, cumbersome and without credibility.”  The proposed changes to the classification regulations in many ways exacerbate these problems and do very little to reduce the widespread overclassification that makes successful re-entry, and a reduction in recidivism, so difficult.    

Comments and Recommended Changes to the Regulation 

Classification System Goals and Objectives - Section 420.07

As the Governor’s Commission on Corrections Reform (GCCR) recognized, it is essential that classification “at all times, assign inmates to the minimum safe classification level to facilitate programming and maximize the opportunity for inmates to develop responsibility.”   MCLS strongly urges that the regulation include this language.   (See also Comment to ACA Standard 4-4296, “(A)ll inmates should be assigned to the least restrictive custody level necessary).”  Public safety demands that the Department make a commitment to pursue a least restrictive, step-down system of classification that will allow for successful reintegration. 

Reclassification Reviews and Hearings – Section 420.09(1) 

MCLS strongly disagrees with the proposal to replace hearings before a three person classification board every six months with an annual “review” conducted solely by a Correctional Program Officer (CPO).  While annual reviews may be a more common practice nationally, reviews by a single staff member are not a sound substitute for an actual hearing before a three-member board where a prisoner has the opportunity to discuss his history and his accomplishments with three people.   This proposal also appears to contravene the American Correctional Association (ACA) Comment to Standard 4-4300 which states that younger prisoners and individuals with relatively short sentences should have classification reviews “at least every three months.”  

Under the proposed regulation a prisoner could easily remain in the same prison for many years without seeing anyone but the same staff member. This practice creates a the very worrisome potential for the subjective opinions of a single staff member to control aspects of the process. The problem is exacerbated when disciplinary reports, issued by the staff member’s co-workers, can significantly impact a prisoner’s point-based score. There is also the potential for the individual staff member who dislikes a prisoner or his crime – a frequent occurrence - to manipulate the system by encouraging inflated, unwarranted or unnecessary disciplinary reports.

Reclassification Appeals – Section 420.09(3)

MCLS strongly disagrees with the proposal to remove central classification from the appeal process for reclassification or classification “reviews.”  Even though the institutional Director of Classification has to sign off on the individual staff member’s review, in the majority of cases who wish to appeal the classification decision do not have an opportunity to appeal outside of the institution to the Commissioner or anyone in the central classification office.   Rather, the final review will be conducted by the Superintendent or her/his designee without central oversight or monitoring.   In fact, nothing in the proposed regulation prevents the institutional classification director from serving as the Superintendent’s designee, which would insulate the individual staff member’s decision even from a high level scrutiny within the institution.       

Final decisions should not be reviewed solely by institutional staff whose objectivity may be affected by a variety of inappropriate factors, but rather should be made to a high ranking administrator removed from individual prison politics and with responsibility for ensuring proper functioning of the system in light of the stated goals of the Department.

The entire classification process should be centralized, not just appeals.  Centralization significantly increases the likelihood of achieving a key element of an objective system: that staff responsible for the system “buy in” to the importance and validity of the system.  Diffusion of responsibility increases the potential for disparity.  Entrusting classification determinations to highly trained specialists who receive input and information from institutional staff but who are centrally housed would substantially alleviate many problems.   Centralization would also be consistent what the DOC is hoping to achieve with its new disciplinary process.   Requiring a centralized classification system would make good correctional sense since it creates the opportunity for more objective, trained professionals to make key decisions. It also creates a consistent, system-wide approach and allows for easy monitoring, transparency and accountability. 

The lack of central office participation in the annual “review” is the opposite of the best practice recommended by national experts. James Austin, a nationally recognized expert on classification who has worked with the Massachusetts DOC states that transfers and housing decisions are “essential component(s)” of an objective classification system”
 and are therefore worth monitoring carefully.  

420.08 (6) (h) – Inmate Appeal 

 The proposed appellate procedure is too brief and too vague. Allowing only 5 business days for a prisoner to file an appeal is an insufficient amount of time for a prisoner who may be held in segregation or have other barriers to obtaining the necessary materials or information. Prisoners or their legal representative should be able have a reasonable amount of time to appeal (15 or 20 days) would be more realistic with a right to request an extension if needed.   

Furthermore, the appellate clock should not begin running after the receipt of the oral classification decision but instead should begin after the receipt of the written decision.   The verbal decision may not be clear to the inmate, and there may be uncertainty about when it was received.  Classification is much too important to be handled verbally and classification staff are fully capable of preparing a written decision quickly enough to allow any appeal to go forward without delay.   

Miscellaneous Objections and Recommended Changes To the Regulation

420.06 - Definitions  -

Correctional Program Officer – In the first sentence, add the phrase “and trained” after “when assigned”.


 Director, Classification Division – Add:  “and who has appellate, data gathering, quality assurance, and oversight” responsibilities. 

Override – The last sentence should be revised as follows: “Overrides should only be used in exceptional circumstances and require a detailed justification.   They should be limited to between 5-15% of all decisions, with 50% being higher custody departures and 50% downward departures”. GCCR report. 

420.08 Initial Classification Process – In the introductory paragraph and where it occurs elsewhere in the regulations, the term “Official Version” of the crime should be eliminated.  Instead, the document should be called what it is, i.e., the police report, sentencing report, etc.  Police officers are trained to write a cryptic description of the crime, typically in the worst possible light for the defendant. Police reports seldom containing explanatory, exculpatory or mitigating information, nor do they contain information about a defendant’s mental health or other information that may help the Department accurately understand the new prisoner.   

In an effort to gather accurate information as quickly as possible, classification staff should be required to develop a plan to obtain all necessary information, document all attempts to obtain the information and document every effort to insure that the information is accurate. A supervisor should oversee the plan and its implementation.  

420.08 (2) (a) Board Composition – This paragraph would benefit from a list of 

qualities the Superintendents should be looking for when selecting the board’s Chairperson, such as intelligence, maturity and education.

420.08 (2) (b) Legal Representation – MCLS sees no reason why a legal representative’s presentation should be limited to simply “making a statement”. Counsel should be able to offer information that can assist in the classification of her client. Additionally, legal representatives should be allowed to remain while decisions are made.

420.08 (2) (e) Inmate presentation – There is no legitimate reason why the prisoner should not be present for the staff presentation. Without this information, it is difficult to understand how the prisoner could address concerns, attempt to correct any misunderstandings or draft an informed appeal.

Additionally, mandating prisoner’s attendance at what are likely to be perfunctory reclassification meetings with the same staff member year after year serves little purpose. 

420.08 (2) (f) – Classification Board Recommendation – Again, MCLS recommends that the prisoner be allowed to remain in the room during the Board’s vote.   At a minimum, the prisoner should be brought back into the hearing so that he can hear directly from the board members the reasons for the recommendations.  

420.08 (2) (g) – Quality Assurance – MCLS recommends that the DOC document the receipt of incomplete data and track the frequency and type of mistakes. Additionally, MCLS urges that when mistakes are discovered, an immediate evaluation occur to determine whether a rehearing would be appropriate. 

420.08 (2) (i) – Commissioner or Designee Review – MCLS suggests the inclusion of language stating that the designee cannot be someone who has been involved with the prisoner’s classification at the institutional level.  

 420.08 (2) (j) – Decision Modifications – This section is highly subjective and has a strong potential for arbitrary decision making.  It needs to include objective criteria before it can be invoked.  There should also be an appellate process in this area.  

420.09 (1) - Reclassification Reviews - In contrast to the initial hearings before the classification board, nothing in this section requires the classification staff member make a recommendation concerning a prisoner’s placement and programming. Similarly, nothing requires the staff member to notify the inmate of the decision.  Accordingly, if the Department goes forward with reclassification reviews conducted by CPOs, MCLS suggests that the regulations include a section similar to 420.08(2)(f), which requires both a decision and that the inmate be notified both verbally and in writing. 

420.09(1)(f) - The interview with the CPO should include the possibility of making changes to the inmate’s risk reduction plan.

420.09(3) – Inmate appeal - Since nothing in Section 420.09, requires the CPO to inform the prisoner of the result of the review, the provision in Section 420.09(3) requiring that the prisoner appeal within 5 days after oral notification of the results is essentially meaningless.   Assuming that this provision will be corrected, MCLS urges the extension of time to 15-20 days after the prisoner receives a written reclassification decision.   Finally, this provision should clearly state that the superintendent’s designee cannot have been involved with the prisoner’s review process. 

420.09(5) – This section allows the prisoner to “request a hearing by a classification board earlier than scheduled . . . “     

420.09(6) – Pre-Classification Transfer – To avoid circumvention of the regular classification process, this provision should include language that cautions against transfers unless the disciplinary charge or security issue indicates the prisoner would pose a substantial threat if he is not moved.   The prisoner should be provided with a writing explanation of why he is being transferred and an appellate process. 

420.09(6)(b)  - This section permits indefinite postponement of a classification hearing, and is arguably unlawful, at least if the inmate is held in segregation where it is not uncommon for prisoners to languish for months on “awaiting action” status.   In these situations, there should be a system to prioritize and expedite the investigation.  And there should be a firm time limit  (90 days) for holding a prisoner without a hearing even if important information has not been received.

420.14 – Audits – This section should be strengthened, especially given the proposal to limit central classification’s role in the review process.   Central classification should  conduct “continuous audits” of the classification system; annual audits are insufficient.  In addition to the listed subjects, auditors should ask “two fundamental questions: 1) Are all prisoners classified according to existing agency policies and procedures and 2) Are prisoners being housed according to the classification system?” Austin and Hardyman at page 22.

Objections to the Objective Classification and Reclassification Instruments: Overclassification and Other Concerns


The Objective Classification instrument (“the instrument”) is a regulation, as defined by G.L. c. 30A, §1(5) that must be subjected to public comment before it can be put into effect.   If the commissioner promulgates a regulation in violation of the requirements of c. 30A, it cannot be enforced and decisions made under it are invalid.  Polaroid Corporation v. Commissioner of Revenue, 393 Mass. 490, 496 (1984); Massachusetts General Hospital v. Commissioner of Public Welfare, 346 Mass. 739 (1964); Massachusetts General Hospital v. Rate Setting Commission, 371 Mass. 705 (1976); Converse v DuBois, Suffolk Superior Court No. 95-1677 (June 27, 1996) (Ball, J.) (enjoining implementation of phase program at Bridgewater State Hospital because not promulgated as a regulation); Santiago v. DuBois, Norfolk Civ. No. 93-1034 (March 9, 1993) (Zobel, J.) (enjoining implementation of avocation policy at MCI Norfolk because it had not been promulgated in accordance with the APA); Drew v. DuBois, Suffolk No. 92-5616 (Sept. 18, 1992) (Steadman, C.J.) (enjoining implementation of department of correction property policies because of the failure to comply with the APA). 

G.L. c. 30A, ( 1(5), defines a "regulation" as: 


the whole or any part of every rule, regulation, standard, or other requirement of general application and future effect, including the amendment or repeal thereof, adopted by an agency to implement or interpret the law enforced or administered by it, but does not include ... regulations concerning only the internal management or discipline of the adopting agency..., and not substantially affecting the rights of, or the procedures available to, the public or that portion of the public affected by the agencies activities...


In Massachusetts General Hospital v. Rate Setting Commission, 371 Mass. 705, 707 (1977), the Supreme Judicial Court discussed the factors to consider when evaluating whether an agency policy is a "regulation" within the meaning of ( 1(5).  See also, Polaroid Corp. v. Commissioner of Revenue, 393 Mass. 490 (1984); Robinson v. Secretary of Administration, 12 Mass. App. Ct. 441 (1981).  In addition to being of "general application and future effect," the policy must (1) have "broad or pervasive coverage" and (2) "inaugurate a material change in policy," as opposed to being an "advisory or informational pronouncement" intended simply to "fill in the details or clear up an ambiguity of an established policy."  Massachusetts General Hospital, supra, 371 Mass. at 706-7.  

The classification instrument meets all the criteria for a regulation.  It is of "general application and future effect" because it establishes the rules that govern the operation of the entire classification system, including establishing the criteria that will control where every prisoner will be placed.   It has "broad or pervasive coverage" because it applies across-the-board to all prisoners at all facilities.   Finally, it is not an "advisory or informational pronouncement" because it does not merely “fill in details or clear up ambiguities." By establishing a comprehensive new classification system, the instrument will inaugurate a profound change in the operation of the Department’s classification system, as opposed to clarifying the details of a program already described by a validly promulgated department of correction regulation.  Contrast Hastings v. Commissioner, 424 Mass. 96 (1997) (order barring second degree lifers from pre-release if twice denied parole could be developed through adjudication at individual classification hearings); Dougan v. Commissioner of Correction, 34 Mass. App. Ct. 147 (1993) (guideline setting forth a schedule for inmates to be transferred to lower security is not a regulation because it "does not replace the formally promulgated regulations" that control such classification decisions); Commonwealth v. Trumble, 396 Mass. 81, 89 (1985) (state police policy simply recited rights and procedures that the Supreme Judicial Court had previously declared were required by the constitution).

Classification Variables

The point based classification instrument is in many ways more significant than the regulations. The current instrument contributes significantly to overclassification. While the first portion of the draft instrument includes some improvements over the current version, the overrides, concurrent convictions and increased disciplinary information do little to help overclassification and have the strong potential to increase it. 

The first page of the initial classification instrument makes some positive steps towards an objective system. Category 5, which deletes points for older prisoners, is a good idea (although 0 points for prisoners aged 25-35 instead of 38 makes a great deal of sense). Category 6, which deletes points for education, is another positive step at the initial classification phase but is absent from the reclassification phase. Since education is documented predictor of reintegration success and reduced recidivism, it should be included as a positive factor at all aspects of the process. Increasing point values for other types of schooling would serve as a further incentive and should be included.  Since research indicates that the average prisoner has a sixth grade reading level, points should be deleted from the score upon the completion of any significant schooling or program (completion of a lengthy ESL class, computer classes, etc.).  

In the Reclassification instrument, Category 8, program participation or work assignment, appears positive on its face but is only applicable to prisoners who have been held in facilities where programming is available. Limited programming exists at the medium security prisons and very little exist at the maximum facilities.

Several factors exist are included in the new instruments, however, that will increase the point based scores of many prisoners and will lead to even further overclassfication of the state prison system. For example, Category 2, Severity of Convictions Within the Last 7 years, will increase the point based scores of many prisoners who have be convicted of more than 1 crime arising out of a single event.  In theory, this undercuts judicial sentencing authority by punishing prisoners with stays in higher security for crimes that judges believed did not warrant additional prison time.  Well-educated defense attorneys and criminal defendants will find it necessary to contest convictions that would otherwise lead to plea bargains for concurrent time. This factor has the potential to clog the already overburdened criminal courts and may well weigh heavily on judicial economy and efficiency. 

DOC places heavy reliance on past crimes and the current offenses in its reclassification of prisoners. This again contravenes the recommended best practices of classification expert James Austin. In his 2003 National Institute of Corrections publication entitled Findings in Prison Classification and Risk Assessment, Mr. Austin states:
“At the time of admission, an initial classification instrument is applied. Because little is known about the institutional conduct of a prisoner with no history of incarceration, the current initial form places greater emphasis on the prisoner’s offense, prior record, and other background attributes.

Reclassification places greater emphasis on the prisoner’s conduct during incarceration. No later than 12 months after admission to prison, a reclassification form is used to score the prisoner on factors such as, the type and number of misconduct reports lodged against the prisoner, the prisoner’s participation in a variety of programs offered by the prison system, and the prisoner’s work performance. As a result, some of the factors assessed at the time of admission may be deleted, reduced in their scoring importance, or have less influence over time.” Page 3. 

Despite DOC’s having worked with Mr. Austin in the development of the proposed classification changes, the new instrument does not fully adhere to this basic principle. Not only the current most serious conviction is scored and remains scored for seven years, if the prisoner has even one concurrent charge, that charge is also scored and held against the prisoner for 7 years. What this practice will create is a high security score for all an enormous percentage of prisoners for their entire sentence. 

To avoid overclassification, Mr. Austin recommends the reduction or the elimination of points between the initial classification and reclassification stating:

These types of changes, between initial classification

and reclassification, allow prisoners to “work” their

way to lower custody levels over time. An instrument

that does not allow this to happen will result in a

significant level of “over-classification” where

prisoners who were convicted of serious crimes but

now have good conduct records remain in a high

custody level for an excessive period (emphasis added).” Page 3.

Massachusetts’ new classification system fails in this regard as well. Relying on current and past criminal offenses will contribute to even greater overclassification in Massachusetts. The fact that prisoners are given points that retain them in higher custody for seven years for minor crimes like possessing an open container of alcohol and petty motor vehicle offenses, coupled with the Department’s decision to score concurrent convictions arising out of a single event all but insures that prisons will become more dangerous (why should a prisoner conform his conduct when he will remain in the worst prison conditions throughout his sentence?), the system will remain overclassified, will waste money and further jeopardize public safety when these prisoners are released.  

  Factor 3, History of Escape or Attempts to Escape, awards points for varying degrees of this offense. Both the number of points and the length of time the acts are held against the prisoner will again insure high classification for many prisoners. Some escapes are much less significant than others and should be treated as such, e.g., a late return to a pre-release facility can lead to an escape conviction and 5 points for 10 years. This score alone would bar an otherwise model prisoner from serving his sentence in a minimum security facility.    

Factor 4, Prior Institutional Violence, contains highly subjective aspects and  duplicates Factors 5 and 6 concerning disciplinary reports. For example, the Manual guides the classification staff to include “documented behaviors” in addition to disciplinary reports. This implies that prisoners do not receive disciplinary reports for violence which is wholly unrealistic. This provision allows for “double dipping” or the inclusion of even more points when coupled with Factors 5 and 6, again enhancing a prisoner’s score and ensuring his disqualification from minimum security for 7 years.   

Factors 5 and 6 of the Reclassification instrument concerning prisoners’ disciplinary history are fraught with problems that are likely to result in overclasssification. The mandatory points assigned for disciplinary reports will contribute to arbitrary classifications.   The reclassification form assigns points for disciplinary offenses in three ways.  First, three points are assigned for any Category 2 disciplinary offense and four points for any Category 1 offense committed in the last 7 years (Variable 4); then two more points if the prisoner has received over two disciplinary reports in the past year and four points if he has received three or more (Variable 5); and finally, additional points are assigned based on the most severe disciplinary report in the past 18 months, ranging from Category 4 (1 point) to Category 1 (7 points) (Variable. 6).

One problem with these mandatory points is that many disciplinary offenses are broadly worded, permitting even relatively harmless conduct to be punished as a serious offense and leaving much to the discretion of correctional officers.    For example, “conduct which interferes with the security or orderly running of the institution” is a Category 2 offense, yet it is often added to more minor infractions such as possessing too many stamps or books (possession of contraband, a Category 4 offenses).  Other disciplinary offenses which are so broad that uniform enforcement is virtually impossible include “lying or providing false information to a staff member,” a Category 3 offense that can be invoked any time a prisoner denies responsibility for any misconduct, no matter how minor, and “violating any departmental rule or regulation or any other rule, regulation or condition of an institution or community based program,” a Category 4 offense which can include virtually anything.  A prisoner having his foot over the line in a visiting room could be charged with both “violating any departmental rule…” (Category 4) and “conduct which interferes…” (Category 2) in the same report.   

These problems are magnified by the fact that a single disciplinary report can accumulate points in three different variables.  For example, a single Category 2 offense – which, as noted, could be very minor misbehavior charged as “conduct which interferes” – could add three points in Variable 4; an additional two points to the score for Variable 5; and five more points in Variable 6, for a total of ten points    

Finally, while the text accompanying the scoring manual indicates that disciplinary reports “designated as minor” will not be considered in Variable 5, under the revised disciplinary regulations disciplinary reports are no longer designated as minor or major.  Variable 5 could disregard all Category 4 offenses (and Category 3 as well), but no such instruction is given.  And, as noted above, even conduct clearly constituting a “minor” offense in the past may be charged as a serious violation under the Category 2 “conduct which interferes” offense.

This scoring system will contribute to arbitrary classifications for a large number of prisoners, as disciplinary reports are a common incident of prison life.  During the first six months of 2006 alone, with the new disciplinary regulations in effect, 8608 reports were issued to the approximately 10,500 prisoners in DOC custody.
   Any prisoner’s classification may well depend on how a given correctional officer chose to categorize his misconduct, or indeed whether the officer chooses to issue a disciplinary report at all.  This has created a great deal of anxiety for prisoners, and it will have a particularly harsh impact on mentally ill prisoners, who are the least able to comply with rules and get along with correctional staff.   

Overrides

The 18 overrides created by the DOC produce many of the most troubling aspects of the proposed system. The current overclassification quagmire is due in part to subjective overrides. The proposed overrides will perpetuate the current situation and since there are even more overrides created in the proposed system, overclassification will be an even greater problem. Moreover, all of the non-discretionary overrides  overrides mandate higher custody, reflecting the general trend toward higher custody that will be the result of this system as currently proposed. For example, prisoners with “Outstanding Legal issues or appeals (Codes B and M), more than 4 years to serve (Code A), subject to civil commitment, have immigration issues or have been convicted of taking a life or a crime while incarcerated but have not yet been granted parole (Codes C, D and F) cannot be classified to lower custody no matter what their point based score is or how they conduct themselves in prison.     

 In addition, several of the mandatory overrides will create absurd results when applied or will maintain significant and inappropriate levels of subjectivity, defeating the stated intent of an objective classification system. For example, Code C mandates that a prisoner subject to civil commitment upon release is not eligible for any custody level below medium.  However, as amended in 2004, the civil commitment statute does not simply list a finite group of group of convictions that qualify a person for civil commitment.  After the list of qualifying convictions in the statute is a catch all qualifier which subjects a prisoner with “any other offense, the facts of which, under the totality of the circumstances, manifest a sexual motivation or pattern of conduct or series of acts of sexually motivated offenses” to commitment. G.L. c. 123A, §1.  The determination of which prisoners are subject to civil commitment would depend on the entirely subjective decision  of the designated correctional staff who will be allowed to determine if a crime was “sexually motivated”.  This non -discretionary override could mandate the over classification of a prisoner who is suitable and qualifies for minimum security but who has a purse snatching conviction with a police report that mentions that his arm brushed the female victim’s chest while grabbing the purse.


Code F mandates that any prisoner whose record includes the murder of a public official, a crime while incarcerated or a crime involving loss of life be prevented from going below medium security unless they have received a positive parole vote or are within two years of a defined release date. On a positive note, it is encouraging to see acknowledgment of the need for some connection between a positive or conditional parole vote and the prisoner’s classification opportunities.  In order to more fully realize the needed repair of the complete disconnection between the two systems that has resulted in large numbers of prisoners languishing in medium or higher security despite grants of parole conditioned on transfer to minimum security, the classification system should make explicit a rebuttable presumption that if parole is granted conditional on successful time in minimum security, the prisoner, if otherwise eligible, will be classified to minimum unless there exists a specifically identifiable reason to him at the higher security level.  

The part of Code F applicable to those who have committed a crime while incarcerated uses an objective criteria which is simply meaningless and mandates absurd results.  For example, a prisoner may have been convicted of destruction of state property for ripping a sheet or damaging his uniform while awaiting trial in the county jail.  (In fact, several counties are taking this approach resulting in a fair number of prisoners coming into the state system with crimes while incarcerated on their record for this kind of minor infraction).  Under the proposed system, the prisoner who ripped his sheet would have the same harsh punishment as a person who assaulted a corrections officer or who murdered someone.

Code G concerning health and mental health needs of prisoners would allow the Department to prohibit prisoners with health concerns from serving their sentences in minimum custody. The provision would formalize discrimination against prisoners based on their medical needs by denying minimum security to a prisoner who qualifies for that level. The Department has the responsibility to provide appropriate levels of housing to all prisoners. It cannot prevent prisoners with medical concerns from living in prisons where they can take advantage of programming simply because of the Department’s inability to provide health care at minimum security. Current classification practices already discriminate against prisoners with mental and medical disabilities. As of November 2006, 22% of males in custody were receiving mental health treatment but 33.5% of prisoners in maximum security were receiving treatment compared with only 12.6 % or men in pre-release or minimum facilities. Additionally, the DOC only has infirmaries at one medium and one maximum security facility which requires disabled prisoners who could function very well in lower security to be housed in prisons with reduced programming, out of cell time, etc. The Department must create a sufficient number of protective custody, Residential and Behavioral Treatment Units and infirmaries at all levels of custody.

The discretionary overrides are the most troubling portion of the instruments since they are entirely subjective. For example, Code S: Prior Criminal History is redundant. A prisoner’s criminal history is acknowledged and weighed objectively on page one of the form in the Prior Offense History section. To include this as an override is again double dipping. Similar criticisms are legitimately leveled at Code R: Nature of the Offense/High Notoriety, Code T: Institutional Negative Adjustment, Code U: Relates to the Safe, Orderly Operation of the Facility and Code V: STG Issues. If the subject matter of these overrides is so important that it can negate the objective point based score and dictate a prisoner’s assignment to a higher custody level, it should be included in a valid instrument that can be objectively measured.  

Code P concerning pending disciplinary reports is very vague and unnecessary. Even a minor ticket can be used to keep a prisoner at a higher level. Future findings of guilt or innocence of the disciplinary ticket are not taken into account until the next reclassification in one year.  This subjective provision can be used to retain a prisoner unfairly and keep him at higher security.   Code Q concerning investigative holds can have a similar impact and in effect will this penalize victim/witnesses as well as the prisoner who is the subject of the investigation   It is a common practice to put all parties to any investigation on investigative status. Investigations can take an inordinate length of time to resolve, so victims/witnesses deemed “important” to an investigation may be passed over for lower classification until their next yearly hearing, regardless of the appropriateness of their scores.

Code R, the highly notorious crime provision is highly subjective and should not be an override especially if the offender has shown a significant, positive change in behavior while incarcerated.  Moreover, this is a consideration that can and should be measured objectively on page one of the instruments and not included as a subjective override to higher custody. Code S, prior criminal history, can be captured objectively and is misplaced as a subjective override.  Code T, negative adjustment, is practically the definition of subjectivity. What does this mean? In a point based system, if the prisoner is having disciplinary difficulties, he should be objectively evaluated for his actions. This override and Code U concerning the orderly operation of a facility grants the Department two different and equally vague and subjective overrides that eviscerate any objectivity in the instruments.

Code U, relating to the orderly running of the institution, could be easily invoked to penalize a prisoner who litigates, files grievances or who simply complains about the food.   Similarly, Code V re: gang membership is highly subjective and vague. What criteria are used to determine STG “involvement”?  A 50 year old who may, in his youth, have been perceived to have an affiliation but has since renounced or distanced himself from these groups and has done so for years may still be deemed an STG threat.  Many of these groups are race related, so the mere fact of congregating with people of the same race or ethnic group may be a factor in determining “involvement”.

Bed Availability 

Even a good instrument will not reduce overclassification without a sufficient number of beds to accommodate overclassified prisoners.  Instituting a new classification system without acknowledging the existing overclassification and without creating more beds at lower security levels indicates at best. A jaded view could include the perception that the Department’s often stated commitment to a step-down system and successful reintegration is insincere. 

In the current overclassified system, thousands of prisoners have been wrongfully held for years in maximum and medium security prisons. Creating a new classification system that promises to be objective when prisoners and staff are well aware that there are simply not enough beds to move people will further frustrate prisoners and staff and make the classification process a discouraging sham. 

The DOC has created more minimum and pre-release beds but the numbers of these are still far too few to be meaningful. What is needed is the reconfiguring of at least one large medium security facility and one of the maximum facilities, creating a large minimum and another sorely needed medium secure facility. 

While the GCCR agreed that studying key Departmental classification data would “help understand the problem more fully”, openly acknowledging overclassification and announcing a plan to reconfigure prisons to create more medium and minimum security beds would go a long way towards creating a credible system that prisoners could rely upon and respect.

Conclusion and final recommendation


MCLS strongly recommends that the proposed changes in regulations including the employment of the new instruments be immediately suspended. The incoming administration deserves the time to review all aspects of these significant changes and to gather stakeholders to review alternative plans that comport with the administration’s commitment to establishing a Recidivism Reduction and Reentry task Force and a new Corrections Advisory Council that reports to the Governor and calls for the implementation of the GCCR reforms. The new administration is also focused on methods that insure greater accountability in the DOC, address special populations in prison and develop plans to prepare prisoners to reenter communities. 

The new administrations also deserves time to evaluate the financial implications of the proposed changes.

� Austin, James and Hardyman, Patricia, Objective Prison Classification: A Guide for Correctional Agencies, U.S. Department of Justice, National Institute of Correction, 320 First Street N.W., Washington, DC 20534, July 2004, at 16.


� The initial classification form includes only the first of these categories, 4 points for any Category 2 offense and 7 for any Category 1 offense.





�  These figures are from the DOC’s CAC Performance Measures Report, August 30, 2006 and its Quarterly Report on the Status of Prison Overcrowding, Second Quarter 2006.    Indeed, the DOC’s figures indicate that the number of disciplinary reports has increased from 3790 in the third quarter of 2004 to 4567 in the second quarter of 2006.





PAGE  
14

