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CORI
	Tony Winsor retired this year after 39 years of working for the Massachusetts Law Reform Institute.  During that time Tony was seminal in advocating CORI (Criminal Offender Record Information) reform.  He and attorney Fran Fajana of Mass. Law Reform did a number of drafts of legislation to reform CORI, none of which looked anything like the CORI reform bill passed by the Massachusetts Senate on November 18, 2009 in Senate Bill 2220.  (The full text of S.B. 2220 is posted on the CJPC web site along with a section by section summary.)  The CORI statute G.L. c. 6, §§ 172 to 178, was originally enacted to protect the privacy of individuals who are the subject of government records.  Initially only law enforcement agencies had access to criminal records, over the years numerous exceptions were enacted, and at the same time private data collectors using the internet all made criminal record information easily accessible.  Persons with criminal records were being denied employment and housing, even though research showed that a person who had gone three years without reoffending after committing a misdemeanor is no more likely to commit another offense than someone with no criminal record, and likewise for persons with a felony conviction who have gone seven years without reoffending.  Research at the same time indicated that having stable employment and housing substantially reduces reoffending rates.  With this history in mind CJPC looks at Senate Bill 2220 to see if it will help the reintegration of ex-offenders.
S.B. 2220 would create an online database, accessible to employers, landlords, agencies using volunteers and the general public.  Access of employers, landlords and volunteer agencies would be limited to misdemeanors which had been disposed of in the last five years and felonies disposed of in the last ten years. (See § 16 of S.B. 2220.)  The date of disposition is determined by the last court date or release from incarceration, whichever occurred last.  Pending cases including cases continued to be dismissed would be reported until the date of actual dismissal.  Law enforcement agencies would still have access to all criminal records.  Violations of domestic abuse prevention orders under G.L. c. 209A would be treated as a felony for these purposes.  The general public would have access to felony convictions carrying a penalty of five or more years in prison, felony convictions disposed of in the last 2 years, misdemeanor convictions in the last year and convictions for which the person is currently incarcerated or on probation or parole.  During the five years after a misdemeanor and the ten years after a felony an individual’s entire criminal record would be accessible, not just the most recent offense.  Massachusetts CORI would be exchanged with the F.B.I. and other states.  Convictions for murder, manslaughter and felony sex offenses would remain accessible unless sealed.  The selection process for employers, landlords and voluntary agencies would be changed substantially.  It would be a form of discrimination under the jurisdiction of the Mass. Commission Against Discrimination to use an application form which inquires about an applicant’s criminal record.  (See § 49.)  To request a person’s CORI the person must first give written consent.  Employers, etc. can only ask about a person’s CORI, after providing the person with a copy of the CORI, before asking any questions about it and or denying the person the position based on the CORI.  It is not illegal to deny a person based on the CORI, but failure to follow these procedures can result in an administrative fine of up to $5,000 per violation.  Private parties are prohibited from collecting, storing or disseminating CORI. Individuals could obtain copies of their own CORI free every 90 days and could also see who else has requested copies of their CORI and be notified by email of new requests for their CORI.  Employers, etc. would not be liable for negligent selection practices if they relied on a recent CORI report in making the selection decision.  (See § 16.)  Victims, witnesses and family members of murder victims would have access to all of the CORI of the perpetrator. (§ 27.)
Homeless Sex Offenders
S.B. 2220 changes the requirement that level 2 and 3 homeless former sex offenders register in person at their local police department from every 45 days to every 30 days. (§ 27A and 27B.)  Additionally all homeless former sex offenders would be required to wear a global positioning devise administered by the Commissioner of Probation. (§ 27C.)   In an apparent acknowledgement that requiring homeless former sex offenders to wear a GPS bracelet is punitive this section would apply only to persons convicted of crimes committed after the effective date of this act, so as to not violate the ex post clauses of the state and federal constitutions. (§ 67A)
Other Sex Offenders
The annual registration fee for all registered sex offenders would be increased from $75 per year to $100 with no provision for waiver of the fee, only for payment plans. (§§ 28 and 28B.)
In cases to civilly commit a person for a day to life as sexually dangerous the district attorney or attorney general would be given the option to demand a jury trial.  In all other criminal proceeding the defendant has the right choose between a jury or jury waived trial before a judge.  (§ 41.)
No former sex offenders will be licensed as ice cream truck drivers and if they do they will be subject to up to 2 ½ in jail for driving an ice cream truck. (§§ 50B and 51B.)
Sex offenses and abuse prevention order violations can only be sealed after 15 years and for sex offenses only if the former sex offender is no longer on the registry. (§ 58.)
Mandatory Minimum Drug Sentences
S.B. 2220 would make all persons serving any kind of mandatory minimum drug sentence eligible for parole once they have served 2/3rds of their minimum sentence.  (§§ 34-40.)  These prisoners would also be eligible to participate in work release education programs (§ 39.)  This part of S.B. 2220 represents a major victory for FAMM (Families Against Mandatory Minimums), and it will be major improvement in ability to provide rehabilitative services to drug offense prisoners, but it does not change the actual mandatory minimum sentences prescribed by G.L. c. 94C.  
Constructive Custody
S.B. 2220 ratifies and extends the holding in Commonwealth v. Dohohue, in which the Supreme Judicial Court ruled that the Sheriff of Middlesex County could have a prisoner serve his sentence by being under house arrest working out his own home subject to GPS surveillance.  Both sheriffs and the department of correction would be able to use constructive custody, but not for sex offenders.  Constructive confinement could also be used for pre-trial detainees other than sex offenders and specified violent offenders (§§ 42-45.)
Mandatory Post Release Supervision
S.B. 2220 contains a version of post relief supervision similar, but not identical, to that in House Bill 5004, which was released by the Judiciary Committee at the very end of last year’s legislative session too late to be acted on.  It would impose a period of parole equal to 25% of a prisoner’s maximum sentence, but not less than 9 months and not more than 2 years on any prisoner not already paroled or subject to probation on release.  It mandates a risk assessment of each prisoner with parole supervision tailored to the risk.  Early termination of parole would be allowed based on success in employment, housing and treatment.  Graduated sanctions for violations of parole are also encouraged. The parole board in deciding whether to grant parole at 2/3rds of a prisoner’s minimum sentence is required to disregard the fact that the prisoner will be subject to mandatory parole if the earlier parole is denied. (§ 48.)
Certificates of Rehabilitation
S.B. 2220 requires that the probation department study and report back to the legislature on the feasibility of issuing certificates of rehabilitation for persons whose criminal charges were a result of substance abuse and who have participated in drug treatment.




