Reducing Recidivism - Mandatory Post-Release Supervision?

By Greg Larkin

Last spring the Governor’s Commission on Criminal Justice Innovation recommended that the legislature enact a statute to ensure that every prisoner released from county jails, houses of correction or state prisons be placed under mandatory oversight by either parole or probation officers for a fixed period of time, as a means of lowering the recidivism rate.  Four bills mandating post-release supervision have been filed for the current legislative session, some of which are replications of legislation filed in the last session.  While two of the bills (House Docket (HD.) 3318 introduced by Rep. Michael Festa – Melrose, and Senate Docket (SD.) 585 by Sen. Cynthia Creem - Newton) are nearly identical in their sections on post-release supervision, the other two bills (one by Rep. Marie St. Fleur – Boston, and the other by Governor Mitt Romney) represent significantly different structures.

Rep. Festa’s bill (HD. 3318), cosponsored by Rep. David Linsky - Middlesex, modifies the chapter of the Mass. General Laws (MGL) creating the Sentencing Commission. While the bill is thus tied to passage of a Sentencing Guidelines bill, it has been written to stand alone with minor edits to chapter references.  See the December issue of this newsletter, text of this year’s sentencing guidelines bill at  http://www.cjpc.org/HD3326%20TEXT-2005.pdf  and the article in this issue on Mandatory Minimum Sentencing).  HD. 3318 applies to those offenders whose maximum term of incarceration is one year or greater.  (Unless explicitly stated otherwise, the “maximum term” refers to the maximum set at the time of sentencing.)  The bill proposes post-release supervision periods of 6, 12, or 24 months depending on the maximum term of incarceration.  The total period of the inmate’s sentence (incarceration plus post-release supervision) may not exceed the maximum term fixed by statute for the governing offense.  If the inmate violates his/her parole, s/he is subject to escalating terms of re-incarcerations (from 2 to 6 to 12 months) for each subsequent parole violation; however, this re-incarceration may not exceed the remaining period of the post-release supervision unless the violation constitutes a new offense.  In all other facets of the supervision, the rules are as defined by the Parole Board.

Sen. Creem’s SD. 585, cosponsored by six other senators and representatives, differs from H. 3318 in four ways.  First, by adding an independent section of MGL Chapter 279, SD. 585 would immediately become effective if passed.  Second, the first two sections of SD. 585 eviscerates mandatory minimum sentences for many drug offenses by requiring parole eligibility after 2/3rds of the maximum term has been served (similar to Creem’s legislation discussed elsewhere in this newsletter under Mandatory Minimum Sentencing).  Otherwise, in its post-release supervision sections, it is virtually identical to HD. 3318 with two exceptions.  The first is that Creem’s bill allows for a total sentence (incarceration plus post-release supervision) greater than the maximum term stipulated in the statute in the case of habitual offenders.  In addition, the period of post-release supervision for offenders sentenced to greater than 30 months is not addressed.  

Rep. St. Fleur’s bill (HD. 2016) represents a significant alternative to the bills just described.  First, the bill envisions that at sentencing, the judge will set both a determinate length to the incarceration and to the post-release supervision.  The post-release supervision will be between 2 and 10 years for all state sentences and between 6 months and 2 years for all county sentences.  (County sentences are all sentences less than or equal to 2 ½ years, while state sentences are greater than 2 ½ years.  In general, offenders who receive county sentences will serve their sentence in a county House of Corrections facility and those who receive state sentences will serve their sentence in a state prison; however, exceptions occur.  For example, due to the absence of facilities for women in many of the counties, many women with county sentences are held in the state prison for women.)  HD. 2016 provides no guidance to the judge for determining how long the post release supervision should be.  The total sentence (incarceration plus post-release supervision) may not exceed the maximum term within the governing statute unless the incarceration portion is set at the maximum term permitted by statute.  If the term of incarceration is set to be the maximum term by statute, then the post-release supervision will be 2 years in the case of state sentences and 6 months in the case of county sentences, notwithstanding any statutory maximum sentence limitation.  The bill also does not address the consequences for violations that do not constitute a new offense of the post-release supervision except for offenders who have received the statutory maximum sentence.  For these offenders, the bill allows for the total incarceration time to exceed the statutory maximum sentence if the revocation of the post-release supervision results in re-incarceration.  The Parole Board is given authority to supervise all persons under this statute.

The Governor’s bill, filed with the legislature this past February 14th, is more extensive than the others and takes a third view of the structure of post-release supervision.  Under his bill, a term of post-release supervision equal to 25% of the maximum term at sentencing would be set for all sentences (except life sentences) with the additional condition that this post-release supervision period would be at least a minimum of 9 months.  The bill does not place any restriction on the total sentence (incarceration plus post-release supervision), suggesting that the total incarceration period plus supervised period may extend past the statutory maximum sentence.  In addition, there are no restrictions regarding the re-incarceration of post-release supervision offenders except that it may not exceed the greater of (a) the remaining portion of the incarceration sentence and (b) the remaining portion of the post-release supervision period.  The bill indicates that the post-release supervision may be adjusted for a treatment program if the parole violation is drug related; however, since section 1 sets the limit of supervision at 25% of the incarceration period, it appears that substance abuse counseling may not be required past the end of mandatory supervision.  In addition, the post-release supervision period is stayed for the period of time during which the post-release supervision parole violator is incarcerated.  All of these conditions taken together imply that the total sentence may easily exceed the maximum term as set by law.  Finally, the Governor’s bill separates the responsibility for the supervision between the Office of the Commissioner of Probation (all offenders with sentences of one year or less) and the Parole Board (all offenders with sentences of greater than one year).  The bill also stipulates that these two agencies will work together to define a joint set of conditions for considering early termination from post-release supervision.

