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Three bills introduced in 2005 intend to reintroduce the death penalty, while a fourth bill contents itself with stiffening the penalties for murder and a fifth bill approaches separating murder from manslaughter using a wholly different legal paradigm from current legislation.

The three bills seeking to reinstitute capital punishment all share the standard framework of 1) providing for a well funded defense, 2) separating the trial to determine guilt or innocence from the sentencing process, 3) providing lists of mitigating and aggravating factors to help direct the sentencing process, and 4) involvement of the Supreme Judicial Court in determining a "Unified Review" procedure to assure that all of the defendant's rights have been available. H.884 , sponsored by Rep. Bradley Jones (R-Middlesex) is the one bill to include a majority of the recommendations of the Governor's Council on Capital Punishment (the Council) including the review of all physical evidence for scientific certitude by an Independent Scientific Review panel. Rep. Jones failed to include a number of the Council's recommendations, including the call for special instructions to the jury regarding the questionable nature of certain kinds of evidence, and a limitation on prosecutorial discretion regarding who gets charged with a capital murder case. Further, while the Council calls for a narrow list of death penalty eligible murders, an argument could easily be made that Rep. Jones' list of murders punishable by death is more expansive than narrow. Finally, the Council recommended that there must be physical evidence tying the convicted to the murder for the case to be death penalty eligible; this restriction is also not present in H.884 . (The Council's report is at http://www.mass.gov/Agov2/docs/5-3-04%20MassDPReportFinal.pdf; an overview of the report and brief description of the recommendations is found at http://www.cjpc.org/dp_govs_commission.htm.

Senator Brian Lees (R- W. Springfield) is sponsor of the other two bills - S. 987 and S. 988. Both bills are similar and contain the same procedures as death penalty bills introduced in past years, none of which have been successful. S.987 includes a section stipulating that persons convicted of first degree murder while incarcerated will be ordered to pay restitution to victim's families, both from existing assets and from wages earned in prison. This would also apply to those under sentence of death. It also provides an exemption to capital punishment for the mentally challenged.

The fourth bill seeks to modify existing law. H. 915 , introduced by Rep. Ronald Mariano (R-Quincy) argues for the following adjustments: limiting those with life sentences to maximum security prisons, changing parole eligibility for second degree murder from 15 years to 25 years, requiring any commutation of sentences to occur after 40 years for first degree and 25 years for second degree sentences Finally there are minimum sentences to be served before those with 2nd degree convictions may participate in employment and training and furlough programs, either 13 years according to Section 6 of the bill, or 22 years according to section 7. (This appears to be a drafting error as both sections modify the same section of the Mass. General Laws.)

A unique approach to restructuring the murder statute is found in a bill by Sen. Cynthia Creem (D. Newton). First degree murder is an intention to kill or cause grave bodily harm, and is "premeditated" murder "with malice aforethought." Absent those qualities, the homicide is labeled second degree. If there is no intention to kill, the homicide slips to manslaughter. How these qualitative phrases are defined by courts, and how they work in the offices of district attorneys is often at variance with how they are perceived in the minds of the public when it considers an actual homicide. How long a period of time is required for a thought to be the basis for "premeditation"? Courts have ruled that it could be a matter of seconds to a matter of days. Or, how much anger constitutes malice?

Sen. Creem has reintroduced S. 934 , An Act Relative to the Crime of Murder, which attempts to address this issue by defining murder without recourse to either premeditation or malice. This bill codifies conditions, similar to the listing of "aggravating factors" attached to all death penalty bills for use in the sentencing phase as a guide to the jury (see the bills reviewed above). In the forementioned instances, the presence of these conditions must outweigh whatever mitigating conditions are present for a jury to find execution warranted. In the instant bill, certain conditions must be present to determine that a killing is murder, rather than manslaughter or some other action. For example, if the defendant specifically intended to kill the victim, or recklessly created a substantial risk of death or great bodily injury under circumstances indicating extreme indifference to the value of human life, then the killing is a murder, and can not be the basis for a conviction of manslaughter.

Further, if the murder was committed in fulfillment of a second series of conditions, that murder becomes punishable by life without parole. That second set includes murder a) for the purpose of financial gain, b) by the use of explosives or torture, c) to obstruct the judicial system, or d) in the commission of any one in a series of felonies including arson, rape, trafficking, armed robbery or burglary. This approach relieves the court and jury from trying to discern the thinking process that the accused underwent. It also attempts to quantify the qualitative concept "with extreme cruelty" in an effort to further eliminate another elusive variable.

All murders which do not meet the criteria in the preceding paragraph carry a sentence of 20 years to life, with no possibility of parole before 20 years. The evaluation of evidence supporting these secondary factors is by the judge who makes the final determination regarding their presence or absence, thereby determining the punishment.

One important part of this bill is the elimination of the sentence of life with the possibility of parole after 15 years for "second degree" murders in exchange for a determinate sentence. Frequently those persons convicted of second degree murder find the parole board turning down applications for parole over and over again, turning such sentences into 25-30 year sentences. This bill places the length of sentence in the hands of the judge, who is asked to provide a definite length to the sentence, thereby allowing the parole board some, but not unlimited authority. This thoughtful approach can be a tool for reconsideration of murder and how society responds to it.

(A full description of the background for this bill is found in Boston University's Public Interest Law Journal, vol. 10, #2, "Hunting the Dragon; Reforming the Massachusetts Murder Statute", Sean Kealy, Spring, 2001. Mr. Kealy serves on Sen. Creem's staff.)

